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JOINT APPENDIX 


[Filed November 20, 1962] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LAURA ELLA GRIFFIN 
21 Fifth Street 
Newark, New Jersey 


vs. Civil Action No. 
3643-'62 | 
JOHN S. GLEASON, JR. 
Individually and as Administrator 
Veterans Administration 


JOHN W. MACY, JR. 
Individually and as Chairman 
United States Civil Service Commission 


FREDERIC J. LAWTON 
Individually and as Commissioner 
United States Civil Service Commission 


ROBERT E. HAMPTON 
Individually and as Commissioner 
United States Civil Service Commission 


Defendants. 
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COMPLAINT FOR DECLARATORY INJUNCTION AND 
MANDATORY INJUNCTION ORDERING THE 
ADMINISTRATOR, VETERANS ADMINISTRATION, | 
TO REINSTATE PLAINTIFF IN HER POSITION — 
AS FOOD SERVICE WORKER, WA-7408-2/3, 
$1.80 p.h. DAY, $1.98 p.h. NIGHT IN THE 
VETERANS ADMINISTRATION AND FOR BACK PAY. 


1. This is an action in equity wherein the matter in controversy 
exceeds the value of Ten Thousand Dollars ($10,000.00) exclusive, of 
interest and costs, and arises in the District of Columbia under the laws 


of the United States. 
2. The plaintiff, Laura Ella Griffin, is a citizen of the United 


States and a resident of the State of New Jersey; she was appointed a 
| 
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Food Service Worker, WA-7408-2/1, $1.26 p.h. day, $1.39 p.h. Night, 
in the Veterans Administration Hospital, East Orange, New Jersey, on 
October 7, 1957. Since the date of her appointment and qualification 
she has served continuously until July $31, 1961, when she was illegally 
and arbitrarily and capriciously separated from her employment while 
holding the position of Food Service Worker, WA-7408-2/3, $1.80 p.h. 
Day, $1.98 p.h. Night, Veterans Administration Hospital, East Orange, 
New Jersey. 

3. Defendant, John S. Gleason, Jr., is Administrator, Veterans 
Administration of the United States of America, and plaintiff's highest 
supervisory officer; Defendant, John W. Macy, Jr., is chairman; and 
defendants, Frederic J. Lawton and Robert E. Hampton, are Com- 
missioners of the United States Civil Service Commissioners of the 
United States Civil Service Commission, all of whom officially reside in 
the District of Columbia. 

4. That onor about June 20, 1961, she was requested to undergo 
a physical examination by the Chief Dietician of the Veterans Hospital, 
Orange, New Jersey. 

5. Plaintiff took a physical examination at the said Veterans 
Administration Hospital, and also a physical examination by her private 
physician. 

6. That on July 31, 1961, she was removed from her said posi- 
tion without notice and without cause, and arbitrarily and capriciously, 
and illegally. 

7. On August 2, 1961, her attorney, Harvey G. Stevenson, of 
East Orange, New Jersey, wrote Veterans Administration, East Orange, 
New Jersey, requesting reasons for plaintiff's removal. 

8. On August 3, 1961, George M. Rynick, Personnel Officer, 
Veterans Administration Hospital, East Orange, New Jersey, wrote the 
said Harvey G. Stevenson, and enclosed a letter of Proposed Removal, 
dated June 26, 1961, and a letter of Removal, dated July 6, 1961. 

9. That plaintiff discovered the contents of the above letters of 
Proposed Removal and Removal for the first time after August 3, 1961 
in the office of her attorney, Harvey G. Stevenson. 
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10. On August 5, 1961, the termination of her employnent was 
administratively effective. 

11. On September 4, 1961, her appeal to the Second United 
States Civil Service Region, was denied by John A. Galvin, Agpeals 
Examiner. | 

12. On September 8, 1961, plaintiff appealed to the Board of 
Appeals and Review, U. S. Civil Service Commission, Washington, D.C. 

13. On September 21, 1961, her appeal was denied by the Board 
of Appeals and Review, United States Civil Service Commission. 

14. On October 18, 1961, plaintiff filed Civil Action No. 870-61 
in the United States District Court for the District of New J ersey, 
seeking a judicial review of her removal. On April 26, 1962, this 
action was dismissed under "Rule 41(b) of the Federal Rules of Civil 
Procedure but without prejudice." | 

15. Plaintiff denies each and every allegation in the letter of 
Proposed Removal, dated June 26, 1961. 

16. Plaintiff alleges that the actions of the Veterans Adminis- 
tration and of the Civil Service Commission in holding that her removal 
from her position as a Food Service Worker was arbitrary, capricious 
and illegal, and not in accordance with law in excess of statutory 
jurisdiction, without observance of procedure required by law. 

17. The plaintiff seeks a declaratory and mandatory injunction 
under the provision of 28 USC, Sections 2201-2202: (The Declaratory 
Judgment Act), 5 USC, Sections 1001-1009 (The Administrative 
Procedure Act): 5 USC, Section 652(a) (The Lloyd-La Follette Act of 
1912 as amended) and other federal laws and regulations. | 

18. The plaintiff alleges that the action of the Civil Service 
Commission in holding that the removal was in compliance with regula- 
tion, is arbitrary, capricious, illegal, and is such action that will not 
promote the efficiency of the service, and is not in accordance with law; 
and is in excess of statutory jurisdiction; and without observance of 
procedure required by law. | 
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19. The plaintiff alleges that the actions of the Veterans 
Administration in preferring charges against her is arbitrary, 
capricious and illegal; and is such action that will not promote the 
efficiency of the service, and is not in accordance with law; and is 
in excess of statutory jurisdiction; and without observance of procedure 
required by law. 

WHEREFORE, the plaintiff prays that this Honorable Court will: 

1. Take jurisdiction of this cause. 

2. Issue a Declaratory Judgment, declaring that plaintiff's 
removal from office is void, unlawful and of no effect and that plaintiff 
was never legally separated from her position in the Veterans 
Administration. 

3. Issue a Mandatory Injunction, ordering and directing the 
said defendant as official of the Veterans Administration, to restore 
plaintiff to her proper position in the Veterans Administration, as of 
the date of her illegal and unlawful removal, together with all rights, 
benefits and privileges that would or might accrue from a continuity of 
service from the date of such illegal or unlawful discharge to the date of 
judgment. 

4. And for such other or further relief that may to the Court 


seem meet and proper. 


/s/ Laura Ella Griffin 
[CERTIFICATION] 


{Surat dated November 20, 1962] 


[Filed March 20, 1963] 


MOTION TO DISMISS OR IN 
THE ALTERNATIVE FOR SUMMARY JUDGMENT 


Comes now the United States Attorney on behalf of the 
defendants and moves this Court to dismiss the complaint for failure 
tostatea cause of action upon which relief can be granted or in the 
alternative for summary judgment on the ground that there is no 
genuine issue of material fact and that the defendants are entitled to 
judgment as a matter of law. 
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Attached hereto and made part of this motion is a certified 
copy of the proceedings before the United States Civil Service 


/s/ David C. Acheson | 
United States Attorney 
/s/ Charles T. Duncan, Principal 
Assistant United States Attorney 
/s/ Joseph M. Hannon ~ 
Assistant United mate Attorney 
/s/ Alan Kay 


Kacistat United States Attorney 
[Certificate of Service] ein. 


Commission. 


[Filed March 20, 1963] 


STATEMENT OF MATERIAL FACTS AS TO WHICH 
THERE IS NO GENUINE ISSUE PURSUANT TO RULE 9(h) 


In this case the defendant moves to dismiss or in the alternative 
moves for summary judgment, contending that there is no genuine issue 
of material facts present. Pursuant to Rule 9(h) of the rules af this 


Court, the material facts as to which there is no genuine issue are as 
follows: 

1. The plaintiff was employed in a Veterans' oe re 
Hospital at East Orange, New Jersey as a Food Service worker until 
her removal on July 31, 1961. | 

2. On June 26, 1961, the plaintiff was given, by letter, an 
Advance Notice of Proposed Removal for insubordination. The charge 
of insubordination was based upon her refusal to submit to a full medical 
examination. Said examination was to include a mental as well as a 
physical examination. | 

8. Plaintiff received this notice on June 26, 1961, and 
immediately destroyed it. On June 28, 1961, she was advised orally of 
the contents of the written notice dated June 26, 1961. | 

4. The Advance Notice advised plaintiff that she would be 
afforded a hearing provided she so request. The record contains no 
request for a hearing, nor is there any indication of any reply by the 
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plaintiff, either personally or in writing, to the Advance Notice. 

5. On July 6, 1961, the plaintiff was given her Notice of 
Final Removal, effective July 31, 1961 based upon a finding that the 
charges as stated in the Advance Notice had been sustained for the - 
following reasons: 

Deliberate refusal to carry out repeated 
supervisory instructions to report for 
completion of an examination by our 
physicians. 

6. In reaching this decision, careful consideration was given 
to all the facts and prior disciplinary actions. 

7. On the same day, July 6, 1961, plaintiff was notified orally 
of this Notice of Final Removal. Plaintiff refused to accept the written 
notice. On July 8, 1961, said notice was mailed to her last known 
address by certified mail but delivery was never accepted by the 
addressee. 

8. Sometime prior to August 16, 1961, plaintiff appealed her 
removal to the Second United States Civil Service Region. On Septem- 
ber 4, 1961, the Region issued its decision, concluding that the 
applicable regulations had been followed and the appeal was, therefore, 
denied. 

9. On September 8, 1961, plaintiff appealed the decision of 
the Second Region to the Board of Appeals and Review on the ground 
that she had been denied an opportunity to confront and cross-examine 
the witnesses against her. 

10. On September 21, 1961, the Board of Appeals and Review 
issued its decision, finding that the Veterans’ Administration Hospital 
had complied with the procedural requirements of the Civil Service 
Commission's regulations and the decision of the Second Civil Service 
Region was affirmed. 

11. On November 20, 1962, plaintiff filed the instant action in 
this Court. 


/s/ DAVID C. ACHESON 
United States Attorney 
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/s/ CHARLES T. DUNCAN, Principal 
Assistant United States Attorney 


/s/ JOSEPH M. HANNON | 
Assistant United States Attorney 


/s/ ALAN KAY 
Assistant United States Attorney 


[Filed April 18,1963] ~———<“~;7«;«=C] | 
PLAINTIFF'S OPPOSITION TO THE MOTION TO DISMISS 
OR IN THE ALTERNATIVE FOR SUMMARY JUDGMENT 
AND 
PLAINTIFF'S MOTION TO DISMISS OR IN THE 
ALTERNATIVE FOR SUMMARY JUDGMENT 


ee 
Comes now the plaintiff; by counsel and opposes the defendant's 

motion to dismiss or in the alternative for summary judgment and further 

plaintiff moves the Court to dismiss or in the alternative for summary 

judgment on the ground that there is no genuine issue of material fact 

and that plaintiff is entitled to judgment as a matter of law. 3 


/s/ Donald H. Dalton 
Federal Bar Building 
1815 H Street, N.W. 


Washington, D.C. 
393 0555 
Attorney for Plaintiff 


[CERTIFICATE OF SERVICE] 


[Filed April 19, 1963] 
AFFIDAVIT 
CITY OF WASHINGTON, ss: 
DISTRICT OF COLUMBIA, 

I, Laura E. Griffin, being first duly sworn on oath, depose and 
say that I am the plaintiff herein, and that I was employed asia Food 
Service Worker, WA-7408-2/8, $1.80 per hour day, $1.98 per hour 
night, at the Veterans Administration Hospital, East Orange, ‘New 
Jersey in 1961; that on or about June 20, 1961, I was requested to 
obtain a medical examination by the Chief Dietician of the Veterans 
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Administration Hospital, East Orange, New Jersey; that I was physically 
examined by a physician of the said hospital; that I was removed from 
my said position on July 31, 1961 without notice, or cause for said re- 
moval; that I retained an attorney, Harvey G. Stevenson, Esquire, of 
East Orange, New Jersey, who wrote Veterans Administration Hospital 
(attention of Personnel Director), East Orange, New Jersey, on August 
2, 1961; that George M. Rynick, Personnel Officer, Veterans Administra- 
tion Hospital, East Orange, New Jersey, on August 3, 1961, wrote the 
said Harvey G. Stevenson and enclosed a letter of Proposed Removal, dated 
June 26, 1961 and a letter of Removal, dated July 6, 1961; that these 
letters were first seen by me after they were received by Mr. Stevenson; 
that I have not had a hearing on the matter; that I have not confronted 
witnesses against me; that I deny each and every allegation in the said 
Letter of Removal. 
/s/ Laura E. Griffin 

Subscribed and sworn to before me on this 3rd day of January, 

1963. 


/s/ BRIDGET VIETRI 
Notary Public of New Jersey 
My Commission Expires 
Mar. 25, 1964 


/s/ Donald H. Dalton 
Federal Bar Building 
1815 EH Street, N.W. 
Washington, D. C. 
393-0555 

Attorney for Plaintiff 


[Filed April 19, 1963] 


AFFIDAVIT 
STATE OF NEW JERSEY, ss: 

1, Harry Carter, being first duly sworn, depose and say that I 
am a minister of the Baptist Church and that I live at 45 Washington 
Terrace, East Orange, New Jersey; that I have known Laura E. Griffin 
for six years; that she is an honest and industrious woman of excellent 
personal character. She is friendly and cooperative and trustworthy. 

/s/ Harry Carter 
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Subscribed and sworn to before me, a notary public, this 
30th day of January, 1963. | 


/s/ FRANCES W. FISK | 
Notary Public of N.J. | 
My Commission Expires 
Sept. 26, 1967 


/s/ Donald H. Dalton | 
Federal Bar Building 
1815 H Street, N.W. 


Washington, D. C. | 
393-0555 | 
Attorney for Plaintiff ! 
| 

| 


[Filed April 26, 1963] 
INTERROGATORIES 


TO: LAURA ELLA GRIFFIN | 
c/o Donald H. Dalton, Esquire 
1815 - H Street, N.W. | 
Washington, D. C. 


The following interrogatories are addressed to you by the 
defendants, pursuant to Rule 33, Federal Rules of Civil Procedure. 
You are required to answer these interrogatories separately and fully 
in writing, under oath, to serve a copy of your answers on the United 
States Attorney for the District of Columbia, attorney for the said 
defendants, within fifteen (15) days after the interrogatories : served 
upon you. | 

1. Please identify yourself by giving your full name, age, 


residence and present occupation. | 

2. Please give all addresses at which you have resided since 
May, 1961 with the dates resided at each address. 

38. Please state your social security number. 

4. Please state your occupation, the place of your employment 
and the name of your immediate supervisor in June 1961. | 

5. Were you requested to undergo a complete medical exami- 
nation prior to your discharge from the Veterans Administration Hospital 


on July $1, 1961? | 
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6. If the answer to interrogatory No. 5 is 'yes', did you 
refuse to undergo the neuropsychiatric portion of that medical 
examination ? 
7. %InJune and July 1961, were you acquainted with Mrs. 
Reizel H. Horrel, Chief, Dietetic Service? 
8. In June and July 1961, were you acquainted with Mr. 
Fabian G. Parish, Assistant Head Supervisor? 
9. if the answer to interrogatory No. 8 is 'yes', did Mr. 
Fabian G. Parish give you a letter on June 6, 1961, advising you of 
the proposed removal action to be taken against you? 
10. Did you immediately upon receipt of the letter mentioned 
in interrogatory No. 9, destroy it? 
11. Were you advised on June 28, 1961, at approximately 
3:00 p.m. by one B. U. Ritzert, Personnel Management Specialist, 
in the presence of Mrs. Catherine Leach, of the Hospital's intention to 
commence removal proceedings against you? 
12. On July 6, 1961, in the presence of Mr. M. Salmon, did one 
B. U. Ritzert advise you of the final decision to remove you effective 
July 31, 1961. 
13. On July 6, 1961, in the presence of Mr. M. Salmon, did 
Mr. Ritzert tender you a letter informing you of the Hospital's 
final decision to remove, you, which letter you refused to accept? 


/s/ ALAN KAY 
Assistant United States Attorney 


[CERTIFICATE OF SERVICE] 


[Filed May 11, 1963] 
' ANSWERS TO INTERROGATORIES 
Answers to the plaintiff to the interrogatories propounded to 
her by the defendants are as follows: 


Laura Ella Griffin 

Age: 42 

Residence: 21 - 5th Street, Newark, New Jersey. 
Present Occupation: housekeeper 

21 - 5th Street, Newark, New Jersey 
021-20-1325 

dietetics food service worker 


Veterans Administration Hospital 
East Orange, New Jersey 


Catherine Lynch 

Yes. 

No. 

Yes. 

Yes. 

No. 

Mr. Parish did show me a piece of paper which he did not hand 

to me. He said "This is what you get for telling Mr. Stevens (Harry J. 


Stevens, Inc., East Orange, New Jersey) the real estate man for 
| 


telling the people upstairs in your house to move." He did not tell me 
what was in the paper. I thought that it was a letter which someone had 
given to him or written to him. | 

I did not know that the paper had anything to do with the hospital. 

I wondered at the time how he knew that I was trying to remove 
my tenants from the second floor. ! 

Iam colored, my tenants were colored and Mr. Parish was 
colored. I assumed that somehow my tenants had "got to" Mr. Parish 
to try to influence me. | 

10. I never had the paper (mentioned above) in my hands and I 
never destroyed any paper which Mr. Parish handed to me. | 

11. No. 

12. No. 

13. No. 


/s/ Laura Ella Griffin 


STATE OF NEW JERSEY : 
COUNTY OF ESSEX : 
Laura Ella Griffin, being first fully sworn on oath, deposes 

and says that she is the plaintiff herein; that she has read the foregoing 

Answers to Interrogatories by her subscribed and that she knows the 

contents thereof; that the matters and things therein are true to her 

personal knowledge and belief and those stated upon information and 

belief, she believes to be true. 
/s/ Laura Ella Griffin 

Subscribed and sworn to before me 

a Notary Public of the State of New 

Jersey this 7th day of May, 1963 


/s/ BRIDGET VIETRI 
Notary Public of New Jersey 
My Commission Expires 
Mar. 25, 1964 


/s/Donald H. Dalton 
Federal Bar Building 
1815 - H Street, N.W. 
Washington, Di C. 
Attorney for Plaintiff 


[CERTIFICATE OF SERVICE] 


; AFFIDAVIT 
[Filed May 24, 1963] 


STATE OF NEW JERSEY: 
COUNTY OF ESSEX : 

Fabian G.' Parish, residing at 272 Orange Road, Montclair, 
New Jersey, being duly sworn according to law on his oath deposes 
and says: 

I have been employed with the Veterans Administration from 
October 3, 1946, to the present date except for a period of time from 
August 25, 1951, to August 19, 1952. I have been employed in the Die- 
tetic Service at the VA Hospital, East Orange, New Jersey since August 
1952. Iam the Assistant Head Food Service Supervisor at the hospital 
which position I have held since about January 1960. 
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On June 26, 1961, Mrs. Horel, Chief of the Dietetic Service 
at the VA Hospital, East Orange, New Jersey, requested me to bring 
Miss Laura Griffin, an employee in the Dietetic Service Department, 
to her office. I asked Miss Griffin to go to the office of Mrs. Horel 
and she stated that she would meet me there shortly. | 

When Miss Griffin failed to appear at Mrs. Horel's office, I 
was told that a letter dated June 26, 1961, to Miss Griffin had been 
prepared containing a statement of charges against her for which charges 
it was proposed to effect her removal from employment. I was 
requested by Mrs. Horel to take the letter to Miss Griffin and read its 
contents to her. | 

On the same day, June 26, 1961, I took the letter to Miss Griffin 
who was working in the kitchen of the hospital at that time and I asked 
her to go to my office and she refused to do so. I then informed Miss 
Griffin that I had a letter for her from Mrs. Horel and I attempted to 
read the contents of the letter to her. As soon as I started to read the 
letter she became emotionally disturbed and would not permit me to 
continue with the reading of it. She asked for the letter and immediately 
ripped it up without reading it. She demanded to be left alone and stated 
further that she did not want any of this type of letter in her mail. 

/s/ Fabian G. Parish | 

SWORN AND SUBSCRIBED TO 
BEFORE ME THIS 21st DAY 
OF MAY, 1963. 


/s/ Gertrude Gernat 
Notary Public of New Jersey 


[Filed May 24, 1963] 
AFFIDAVIT 
CITY OF WASHINGTON” : 
DISTRICT OF COLUMBIA : 
Bernard U. Ritzert, being first duly sworn, deposes under oath 
and says: | 
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1. That the affiant has personal knowledge of the matters 
stated herein and believes the matters contained herein to be true and 
correct. That I am the personnel officer at the Veterans’ Adminis- 
tration Hospital, Baltimore, Maryland. That from November 1959 
until April 1962 I was the Personnel Management Specialist at the 
Veterans’ Administration Hospital, East Orange, New Jersey. That 
until her separation on July 31, 1961, plaintiff, Laura Ella Griffin, 
was a food service worker employed at the Veterans’ Administration 
Hospital, East Orange, New Jersey. 

2. That on June 28, 1961 accompanied by one Catherine Leech, 
supervisory food service worker, I informed Laura Ella Griffin at her 
worksite, that the letter of proposed removal dated June 26, 1961 con- 
tained a notification to her that the hospital proposed to commence 
removal procedures against her for failure to comply with a super- 
visory request to report for completion of a medical examination. 

I informed her that the contents of the letter of proposed removal 
dated June 26, 1961, contained the reasons for her proposed removal, 
namely her repeated refusal to comply with the hospital's request that 
she undergo a complete medical and mental examination. At this 

point in the conversation the plaintiff became agitated and stated that 
nobody was going to remove her and that she doesn't want to receive 
any letters, that the difficulties were caused by everybody else, not her 
and that she “wants to be left alone to do her work". She further stated 
to me that she did not want to see any doctor and that she would go to 
Washington on this matter. Plaintiff then walked away from me and 
returned to her work area. 

3. On July 6, 1961 at my office and in the presence of one 
Milton Salmon, I again spoke to Laura Ella Griffin. I explained to 
here that she was asked to report to my office for the purpose of in- 
forming her that a decision had been made regarding her proposed 
removal. I briefly restated my previous conversation with her on June 
28, 1961. I then advised her that a decision had been made by the hos- 
pital to remove her and that her last day of duty would be July 31, 1961. 
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I proffered the letter of Final Notice of Removal to her which she 
refused to accept and she stated that she would not need any letter. 
She stated further that if her name was not on the work schedule after 
July 31, 1961, she would not report for work. After considerable 
difficulty to calm her, she was informed that neither her acceptance 
nor non-acceptance of the letter would affect her removal on July 31, 
1961 but that the letter dated July 6, 1961 was important to her and 
that she should familiarize herself with its contents. She refused to 
permit me to explain fully the contents of the letter of final notice of 
removal, dated July 6, 1961, and walked out of my office talking loudly 
and incoherently. 

FURTHER DEPONENT SAYETH NOT. 
/s/ BERNARD U. RITZERT 

Subscribed and sworn to before me on this 22nd day of May, 1963. 


/s/ Meredith B. Hansen | 
NOTARY PUBLIC | 


[CERTIFICATE OF SERVICE] 


[Filed June 5, 1963] 
| 

Upon consideration of defendants' motion to dismiss or in the 
alternative for summary judgment filed herein, memorandum, of points 
and authorities filed in support thereof, the affidavits and copy of the 
proceedings before the United States Civil Service Commission 
attached thereto, the memorandum of points and authorities filed in 
opposition to the motion to dismiss or in the alternative for summary 
judgment, the affidavits attached thereto and the argument of counsel in 
open court, it appearing to the Court that there being no genuine issue of 
material fact and that the defendants are entitled to judgment as a matter 
of law, it is this 5th day of June, 1963, 

ORDERED that defendants’ motion for summary judgment be 
and the same is hereby granted and the action filed herein be and the 
same is hereby dismissed, and it is. | 
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FURTHER ORDERED that plaintiff's motion for summary 
judgment be and the same is hereby denied. 


/s/ Luther Youngdahl 
Judge 


[CERTIFICATE OF SERVICE] 


[Filed June 18, 1963] 
NOTICE OF APPEAL 
Notice is hereby given this 18th day of June 1963, that Laura 
Ella Griffin, plaintiff, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 5th day of June, 1963 in favor of JOHN S. GLEASON, 
JR., et al., defendants against said plaintiff. 
/s/ Donald H. Dalton 
Attorney for Plaintiff 
Federal Bar Building 


1815 H Street, N.W., 
Washington 6, D. C. 


Clerk: Please mail copy to 


David C. Acheson, 
United States Attorney 
U. S. Court House, 
Washington, D. C. 
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BRIEF AND APPENDIX FOR APPELLEE 


United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,016 


LAURA ELLA GRIFFIN, APPELLANT 


Vv. 1 
\ 


JOHN S. GLEASON, JR., ET AL., APPELLEE 


Appeal From The United States ‘District Court 
For The District of Columbia 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
Assistant United States Attorney. 


United States Court of Appeals 


for the District of conidia suit 


an 
| 


FILED 3G 24 1963. i 
Met han al Vv" aul 


CLERK 


QUESTIONS PRESENTED 


1. Whether, under Section 10(e) of the Administra- 
| tive Procedure Act, and Rule 56, F.R. Civ. P., a dis- 
' charged government employee may merely deny receipt 
of notice of proposed removal and charges, which ac- 
| cording to the administrative record and findings of the 
Civil Service Commission she refused to accept, and by 


' that mere denial obtain a de novo trial on the issue to- 


' gether with testimonial examination of the public officers 
who made and assembled the record? 

' 2 Whether, for purposes of Summary Judgment 

under District Court Rule 9(h) appellant admitted that 

she received the requisite notice and tore it up when she 

| failed to (1) take issue with that assertion, and (2) ad- 
vise the District Court she considered the matter mate- 

rial? 


INDEX 
Page 
Counterstatement of the case. 1, 2,3,4,5 
Statutes, rules and regulations involved. 5 
Appellee’s Appendix I 14 
Summary of argument. 
Argument: 


Appellant is not entitled to a trial de novo on the 
issue of whether she received the notice of iaieaiaen 
removal and charges preferred. 


(a) The administrative record is unassailable. 


(b) Appellant did not create a genuine issue under 
District Court Rule 9(h) 


Conclusion. 
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JOHN S. GLEASON, JR., ET AL., APPELLEE 


Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This employee discharge case presents for decision an 
issue regarding whether the integrity and composition of 
the administrative record may be challenged so as to 
require a trial de novo on whether required initial pro- 
cedure was followed by the discharging agency. Ap- 
pellant had been employed in a Veterans Administra- 
tion Hospital in East Orange, New Jersey, as a Food 
Service Worker. She was removed from her position on 
July 31, 1961 (J.A. 5). Her removal was governed by 


(1) 


SY 


the provisions of Title 5 US.C., § 652(a) (1958 Edition). 

The cause for appellant’s removal was insubordination 
resulting from her repeated refusals to take a complete 
physical examination, the purpose of which was to assist 
the Veterans Administration Hospital in determining 
the basis for difficulties between appellant and her super- 
visors? A letter dated June 26, 1961 was prepared in 
order to afford appellant the requisite notice of charges 
and proposed removal pursuant to Section 652(a), 
supra. (AA.* II 17-19). The administrative record also 
reflects, through a contemporaneously-made handwrit- 
ten memorandum (A.A. II 20) by Fabian G. Parish, 
that on June 26 appellant was summoned to Mr. Parish’s 
office for the purpose of being handed the advance notice 
letter. Appellant refused to report. According to the 
memorandum, Mr. Parish sought out appellant to give 
her the letter. In a highly disturbed state she asked 
for the letter and immediately destroyed it without read- 
ing it. At the time she stated “she did not want any of 
this type of letter in her mail.” {Emphasis supplied]* 

The administrative record further reflects that on June 
28, 1961, appellant was orally advised by B. U. Ritzert, 
Personnel Management Specialist, of the purpose and 
content of the letter of June 26 (A.A. II 21). During 
this meeting appellant again became agitated and upset 
and walked away. 


2 Appellant also challenges her removal on the merits, in that 
she was not guilty of the charged insubordination (Br. 5), (J.A. 
2, 9-11). Since the law is unquestionably clear that judicial re- 
view of the merits of the discharge, (i.e. guilt or innocence of the 
charged misconduct), is unavailable, appellees will not consume 
more of the Court’s time or energy in discussion on the point. 
Appellant’s denial of insubordination does not create a genuine 
issue of material fact. Kohlberg v. Gray, 93 U.S. App. D.C. 97, 
207 F2d 35 (1953); Levine v. Farby, 70 U.S. App. D.C. 381, 386, 
107 F.2d 186, 191 (1939); Hofflund v. Seaton, 105 U.S. App. D.C. 
171, 172, 265 F.2d 363, 364 (1961). 


affidavit (J.A. 7-8). 
* Appellees’ Appendix, infra. 
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By letter dated July 6, 1961 the hospital attempted to 
advise appellant that her removal would be effective 
July 31, 1961 (A.A. II 22-28). The stated grounds were 
“deliberate refusal to carry out repeated supervisor’s 
instructions to report for completion of an examination 
by our physicians.” Mr. Ritzert attempted to deliver the 
letter of removal to appellant and she refused to accept 
it. The balance of Mr. Ritzert’s encounter with appel- 
lant were then characterized by him as followed: 


“In spite of repeated efforts either to have her 
accept the letter or allow me to explain its full 
contents, she continued to ramble on disregarding 
anything I had to say. The conversation was ended 
when Miss Griffin abruptly walked out of my office 
in a highly agitated condition. This was manifested 
by her shouting in the corridors and in the main 
lobby (these people around here are common and 
low-down bums).” 


Since appellant would not accept the letter of removal, it 


was mailed to her by certified mail, return receipt re- 
quested. The letter was returned marked “unclaimed”. 
See attachments to memorandum by Mr. Ritzert, dated 
July 6, 1961. 

Thereafter appellant pursued her appellate remedy 
before the Civil Service Commission.* Despite appellant’s 
Mere representations before the Commission that she did 
not receive the letter of June 26, 1961 until after the 
effective date of her discharge, the Appeals Examiner 
found as a fact, 


“delivery of the letter of charges to you was at- 
tempted on June 26 but you destroyed this letter 
without reading it; further that two days later you 
were orally advised of the contents of the letter and 
the proposal to separate you. No personal or oral 
reply was submitted by you nor did you request a 


35 C.F.R. §9.301(a) (January 11, 1961) 
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hearing.” (See letter dated September 4, 1961 from 
John A. Galvin, Appeals Examiner, to appellant.) 


This decision was appealed to the Board of Appeals and 
Review of the Civil Service Commission and by letter 
dated September 21, 1961 the Board of Appeals and 
Review advised appellant that her contentions were not 
supported in the record and that the decision of the 
Appeals Examiner was affirmed. 

Appellant filed her complaint on November 20, 1962 
seeking declaratory judgment and mandatory injunctive 
relief. Therein she alleged “she was removed from her 
said position without notice and without cause, and ar- 
bitrarily and capriciously and illegally” (J.A. 2). 

Appellee filed 2 motion to dismiss or in the alternative 
for summary judgment on March 20, 1963 (J.-A. 4). 
Pursuant to Rule 9(h) of the Rules of the United States 
District Court for the District of Columbia appellees 
filed a Statement of Material Facts As To Which There 
Is No Genuine Issue (J.A. 5). That statement contained, 


inter alia, the following: 


“2. On June 26, 1961, plaintiff was given, by letter, 
an Advance Notice of Proposed Removal for in- 
subordination .. . 


“3. Plaintiff received this notice on June 26, 1961, and 
immediately destroyed it. On June 28, 1961, she was 
advised orally of the contents of the written notice, 
dated June 26, 1961. 

“4. The Advance Notice advised plaintiff that she 
would be afforded a hearing provided she so re- 
quest. The record contains no request for a hear- 
ing. Nor is there any indication of any reply by 
the plaintiff, either personally or in writing, to the 
Advance Notice.” 

On April 18, 1963 appellant filed an “Opposition to 
the Motion to Dismiss or in the Alternative for Summary 
Judgment and Plaintiff's Motion to Dismiss (sic) or 
in the Alternative for Summary Judgment” (J.A. 7). 
On April 19, 1963 appellant filed an affidavit in which 
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she stated that she was removed on July 31, 1961 “with- 
out notice” and that the letter of June 26 was “first 
seen by me after [it was] received by Mr. Stevenson” 
(her then attorney) (J.A. 8). Accompanying appel- 
lant’s opposition and motion was “Plaintiff’s Statement 
of Material Facts As To Which There Is No Genuine 
Issue Pursuant to Rule 9(h).”* That statement made no 
reference to that portion of appellees’ statement of mate 
rial facts quoted above. Appellant did not file a “State- 
ment of Genuine Issues” as provided by Rule 9(h), 
supra. 

By order dated June 5, 1968 the District Court 
granted appellees’ motion for summary judgment, de- 
nied appellant’s motion for summary judgment and dis- 
missed the complaint (J.A. 15-16). This timely appeal 
followed (J.A. 16). 


STATUTES, RULES AND REGULATIONS INVOLVED 
See Appellees’ Appendix I 
SUMMARY OF ARGUMENT 


I 


The verity of the administrative record, in reflecting 
attempted delivery to appellant of the advance notice 
and charges, is judicially unassailable. Therefore ap- 
pellant’s complaint and affidavit, avering lack of “notice”, 
did not create a genuine issue of material fact within the 
meaning of Rule 56(c) F.R. Civ. P. The case was before 
the District Court only for resolution of “questions of 
law” under the limitations imposed by Section 10(e) of 
the Administrative Procedure Act, 5 U.S.C. 1009(e). 


af 


In any event, appellant failed to plead the existence 
and materiality of the issue of receipt of notice on which 


“See attachment to appellant’s brief. Brief pp. 18-14. 
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she now demands trial. Under District Court Rule 
9(h) she must do so, or she may be considered as having 
admitted the properly pleaded and supported assertion 
that she refused to receive such notice. 


ARGUMENT 


Appellant is not entitled to a trial de novo on the 
issue of whether she received the notice of proposed 
removal and charges preferred. 


a. The administrative record is unassailable. 


Title 5, U.S.C. Section 652(a) requires that the hos- 
pital furnish appellant a notice of proposed removal and 
a copy of the charges. By Regulation, (5 C.F.R. § 9.301, 
January 11, 1961), the Civil Service Commission has 
provided for appeals to the Commission from adverse 
agency action. This Regulation, in pertinent part, con- 
fines the appeal to the determination whether the dis- 
charging agency followed the procedures outlined in 
Title 5 C.F.R. § 9.201 and Section 652(a), supra. Sec- 
tion 10(e) of the Administrative Procedure Act, 5 
U.S.C., Section 1009(e), limits the scope of judicial re- 
view of administrative action of the kind here involved. 
It provides: 


“So far as necessary to decision and where presented 
the reviewing court shall decide all relevant questions 
of law.... It shall... (B) hold unlawful and set 
aside agency action, findings and conclusions found 
to be (1) arbitrary capricious, an abuse of discre- 
tion, or otherwise not in accordance with law;... 
or (6) unwarranted by the facts to the extent that 
the facts are subject to trial de novo by the review- 
ing court. In making the foregoing determinations 
the court shall review the whole record or such por- 
tions thereof as may be cited by any party... .” 


Thus, facing squarely the issue presented in this ap- 
peal, it is seen that a determination must be made 
whether appellant is entitled to a re-trial in the District 


7 


Court on the issue of whether she was served with the 
letter or proposed removal and charges.’ 

In her appeal to the Civil Service Commission the Ap- 
peals Examiner found, as a matter of fact, 


“That delivery of the letter of charges to you was 
attempted on June 26 but you destroyed this letter 
without reading it; further, that two days later you 
were orally advised of the contents of the letter and 
the proposal to separate you . . . [and] that on 
July 6, 1961, you were orally advised of the de- 
cision reached in this case but you rejected delivery 
of the letter of decision; further, that this decision 
was mailed to your address of record on July 8, 
1961, but was returned to your employing agency 
‘unclaimed’ ”. 


It is appellees’ position that under controlling authority, 
which recognizes the limited extent of judicial review in 
employee discharge cases, appellant is not entitled to a 
judicial hearing on this issue; that the findings of fact 
of the Commission are binding if supported by some evi- 
dence in the record. 

The Attorney General’s Manual on the Administra- 
tive Procedure Act (1947) makes it clear that it was 
not the intent of Congress that trials de novo are to 
be conducted by the District Court to determine dis- 


*It should be noted in passing that the administrative record 
cited by the parties in the District Court fails to reflect that ap- 
pellant furnished the Civil Service Commission with a statement of 
her version of the facts regarding her encounter with Mr. Parrish 
on June 26, 1961. Indeed the administrative record reflects that 
appellant did nothing before the Commission but make a bare 
denial of having received the notice of proposed removal and 
charges. For the first time in her answers to interrogatories, 
propounded by appellees, appellant came up with a version of that 
encounter. (See J.A. 11.) Her failure to have made this version 
known to the Commission precludes her from now attacking the 
Appeals Examiner’s finding of fact regarding procedural propriety. 
Moreover, her denial of receipt of “Notice” in the complaint and 
affidavit (J.A. 2, 8), without more, could not create an issue of 
fact. The word “notice” in Section 652(a), supra, is a term of 
legal art. Appellant appear to use the word in an absolute sense. 
More particularity needed to be averred. 
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puted issues of procedural propriety. Regarding Clause 
6 of Section 10(e), the Attorney General’s Manual makes 
it quite clear that cases of this kind are not included in 
the group of cases where de novo proceedings are con- 
templated. Jd. 109-110. There appears to be no judicial 
authority for the proposition that a discharged employee 
is entitled to a trial in a court of original jurisdiction 
to resolve a conflict between the administrative record 
and the discharged employee regarding the facts of pro- 
cedural compliance. It is quite clear that a trial de novo 
on the issues of facts surrounding the merits of the dis- 
charge action is not available to a discharged employee. 
See footnote 1, supra and Blackmon v. Lee, 92 U.S. App. 
D.C. 268, 205, F.2d 13 (1953); Keim v. United States, 
177 US. 290 (1900). Section 10(e), supra, limits review 
to “questions of law”. 

Compelling reasons and authority other than that dis- 
cussed above require the conclusion that a mere denial 
of facts clearly of record in the administrative file does 
not give rise to a genuine issue of material fact requir- 
ing de novo trial* It is settled law that the integrity of 


* Paroczay v. Hodges, 111 U.S. App. D.C. 362, 297 F.2d 439 
(1961) does not require a contrary conclusion. Unlike the instant 
case, Paroczay did not file a cross-motion for summary judgment 
Id. 363 n.3. Moreover, the issue involved a mixed question of law 
and fact regarding the voluntariness of a resignation. This Court 
held “the form in which the versions of the facts were presented 
by affidavits to the Commission the resignation was not demon- 
strated to have been voluntary, and that the District Court there 
was presented a material issue of fact... . “Id. 364. [Emphasis 
supplied.) In the instant case the issue was submitted to the 
Commission on the administrative record and apparently without 
affidavit from appellant. While the affidavits before the Com- 
missioner in Paroczay did not demonstrate voluntariness the ad- 
ministrative record here does demonstrate that appellant refused 
to accept the proffered notice. Here mere “representations” to the 
contrary do not liken this case to Paroczay. In addition it should 
be observed that this Court did not remand Paroczay for a de 
movo hearing on voluntariness. The case was remanded to the 
Commission for an appeal hearing which had been denied. Sub- 
sequently the District Court granted Paroczay’s motion for sum- 
mary judgment ruling that, as a matter of law, (see Section 
10(e), supra.) the facts adduced at the Commission hearing demon- 
strated involuntariness. 
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the administrative process is entitled to respect. United 
States v. Morgan, 313 U.S. 409, 422 (1941) (Fourth 
Morgan case). “A presumption of regularity supports 
the official acts of public officers and in the absence of 
clear evidence to the contrary, courts presume that they 
have properly discharged their official duties.” [Emphasis 
supplied.] United States v. Chemical Foundation, 272 
U.S. 1, 14-15 (1926). The mandate of the Supreme 
Court in the Fourth Morgan case goes for naught if 
appellant’s mere assertions that she was removed from 
her position “without notice” and “illegally” (J.A. 2, and 
J.A. 8) are sufficient to (1) shatter the integrity of the 
administrative record, regular or its face, and (2) there- 
by create a genuine issue of material fact requiring 
re-trial in the District Court. In fourth Morgan the 
Court concluded the administrative record possessed the 
quality of a judicial proceeding and the administrative 
officer ought not to be subjected to testifying regarding 
his performance of official duty—(albeit, his mental 
processes regarding an act of Executive discretion). See 
also Minkoff v. Payne, 93 U.S. App. D.C. 123, 210 F.2d 
689 (1953). That such a principal is applicable to ad- 
ministrative proceedings of the kind here presented ap- 
pears unquestioned. See United States v. Carlos Bianchi 
and Co., 373 U.S. 709, 7147 (1963). See also Ping v. 
Kennedy, 111 U.S. App. D.C. 106, 294 F.2d 785 (1961) 
where this Court concluded the administrative record of 
alien seaman applications for adjustment of status was 
“unassailable” in the face of a charge of belief as to the 


™ The following quotation is pertinent: 


“Indeed, in cases where Congress has simply provided for re- 
view, without setting forth the standards to be used or the 
procedures to be followed, this Court has held that considera- 
tion is to be confined to the administrative record and that 
no de novo proceedings may be held. Tagg Bros. and Moorhead 
v. United States, 280 U.S. 420; National Broadcasting Co. v. 
United States, 319 U.S. 190, 227. And, of course,—the function 
of reviewing an administrative decision can be and frequently 
is performed by a court of original jurisdiction—.” 
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existence of an “illegal agreement” to deny the applica- 
tions without consideration of their merits. 

This rule of near inviolability was applied in Wagner 
v. Higley, 98 U.S. App. D.C. 291, 235 F.2d 518 (1956), 
a government employment case regarding job elimination. 
There this Court affirmed a grant of summary judgment 
to the defendants on the administrative record despite two 
factual assertions to the contrary by plaintiff. As to one 
issue this Court held: 


“The District Court accepted the administrative view 
[that the questioned positions were not in fact inter- 
changeable}. Our review of questions of this kind is 
necessarily limited, and we find in the record no basis 
for disturbing the determination made by the agency 
and the trial court.” [Emphasis supplied.] Id. 292. 


As to an assertion of adverse personal interest in a selec- 
tion panel member the Court held: 


“We think it reasonable to conclude that Klimas 
(the member) did not have a ‘direct personal inter- 


est? adverse to appellant.” Id. 292. 


Thus, issues of fact between an administrative record and 
a plaintiff’s assertions are not creative of a “genuine issue 
as to [a] material fact.” Rule 56(c) F. R. Civ. P. 

In this case, if the mere contention “without notice” im- 
peaches the verity of the administrative record, any dis- 
charged employee may, by nothing more specific or partic- 
ular, obtain a trial de novo on whether proper procedure 
was followed. This would require testimony of the various 
public officials as to facts already of record and a finding 
that the record is regular, irregular or fraudulent. See 
Ping v. Kennedy, supra, where the right to take testimony 
of Government officials on equally nebulous and general 
assertions of illegability was considered by this Court as 
“a matter of considerable doubt.” See also Marcello v. 
Bond, 212 F.2d 830, 838 (5th Cir. 1954) affirmed 349 
US. 302 (1955), and United States Vv. Morgan, supra. 
Therefore, it appears inescapable that, absent a particular 
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and specific allegation of fraud or irregularity in com- 
position of the administrative record, appellant cannot 
deny the verity of that record and get a judicial trial on 
the issue.* She had an appropriate hearing before the 
Commission, about which she does not now complain, and 
the issue was, as with a jury trial, conclusively resolved 
against her. 


b. Appellant did not create a genuine issue under 
District Court Rule 9(h).° 


Under Rule 9(h) of the Rules of the District Court, ap- 
pellees advised the Court that there was no genuine issue 
of fact regarding the attempted service of the letter of 
June 26, 1961 (J.A. 5). By that Rule appellant was ob- 
liged, if she felt there was a material issue in that regard, 
to so advise the Court by a “statement of genuine issues”. 
This she failed to do. Instead, appellant filed an “opposi- 
tion” to appellee’s motion and a “Motion to Dismiss (sic) 
or in the Alternative for Summary Judgment”. This 
cross-motion was accompanied by a “Statement of Materi- 
al Facts As To Which There Was No Genuine Issue Pur- 


® As to the insufficiency of general and conclusionary allegations 
of “arbitrary,” “unlawful,” “conspiracy,” in the face of a well 
supported motion for summary judgment, see Riley v. Titus, 89 
U.S. App. D.C. 79, 80-81, 190 F.2d 658, 654-5 (1951) and Ping v. 
Kennedy, supra. See also Marion County Cooperative Ass’n v. 
Carnation Co., 214 F.2d 557 (8th Cir. 1954) regarding the allega- 
tion of “fictitious.” 


°9(h) MOTIONS FOR SUMMARY JUDGMENT. In addition to 
the points and authorities required by subparagraph (b) of this 
Rule there shall be served and filed with each motion for sum- 
mary judgment pursuant to Rule 56 of the Federal Rules of Civil 
Procedure a statement of the material facts as to which the mov- 
ing party contends there is no genuine issue. 

Any party opposing the motion, may, not later than three days 
prior to the hearing, serve and file a concise “statement of 
genuine issues” setting forth all material facts as to which it is 
contended there exists a genuine issue necessary to be litigated. 

In determining any motion for summary judgment, the Court 
may assume that the facts as claimed by the moving party are 
admitted to exist without controversy except as and to the extent 
that such facts are asserted to be actually in good faith con- 
troverted in a statement filed in opposition to the motion. 
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suant to Rule 9(h)”. That statement was notably silent 
regarding whether appellant disputed the statement of 
appellees that “Plaintiff received this notice on June 26, 
1961, and immediately destroyed it” (J.A. 5). (See at- 
tachment to appellant’s brief, pp. 18-14.) Appellant’s 
statement merely recited: 


“3 Plaintiff took a physical examination. 
“4. On July 31, 1961, she was removed from her 
position.” 


hd Ad * 


Thus, it is seen that not even in her own state 
ment of material facts did appellant advise the Court 
that she considered there was a dispute as to this fact 
and that it was considered by her to be material. Indeed, 
it may fairly be said she did not consider the issue materi- 
al. Under the third paragraph of Rule 9(h) the District 
Court was, therefore, correct in assuming that the facts 
as claimed by appellee’s and as supported in the admin- 
istrative record, were “admitted”. Even in her brief ap- 
pellant admits “she received the notice of removal” (Br. 
10) in arguing her “anconsciousness” at the times of at- 
tempted delivery of notice to her. 

Indeed, appellant has never attempted to explain or spe- 
cifically deny that she made the statement found in the 
administrative record in Parish’s handwritten contempo- 
raneous memorandum of July 26, 1961, that she said “she 
did not want any of this type of letter in her mail”. 
{Emphasis supplied.] She may, under the foregoing cir- 
cumstances, be deemed to have known what “this type” 
of letter was and to have admitted that fact for purposes 
of summary judgment.” It also appears from the state- 
ments by appellant’s counsel during argument of the mo- 
tions before the District Court that he did not challenge 
the appellee’s statement that appellant was given the ad- 
vance notice letter and tore it up.” 


2° See also footnote 5, supra, which shows that appellant has 
belatedly attempted to explain, but admits, an encounter with 
Parish on June 26, 1961. 


22 Transcript of that argument has been supplied by appellees as 
a supplemental record on appeal. 
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In conjunction with District Court Rule 9(h) it should 
be observed that the last two sentences of Rule 56(e), 
which were added to the Rule, effective July 1, 1963 
(about one month after the District Court ruling in this 
case), contains a similar formula for disposing of sum- 
mary judgment motions.* This amendment, like Rule 
9(h), supra, is calculated to distill from the pleadings is- 
sues of fact “in good faith controverted” (Rule 9(h)). 
See 6 Moore’s Federal Practice, Ch. 56, insert preceding 
p. 2001 (1963). No such issues were distilled by appel- 
lant in this case. 


CONCLUSION 


Accordingly, appellees submit either (1) that the veri- 
ty of the administrative was not sufficiently challenged as 
to require trial de novo or (2) appellant failed “in good 
faith” to controvert appellees’ statement of material facts 
as to which there was no genuine issue, and in either 
event the award of summary judgment to appellees was 
proper. The order of the District Court should be af- 
firmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
Assistant United States Attorney. 


22 The amendment of July 1, 1968 to Rule 56(e) F.R. Civ. P. 
provides : 


“When a motion for summary judgment is made and supported 
as provided in this rule, an adverse party may not rest upon 
the mere allegations of denials of his pleading, but his re- 
sponse, by affidavit or as otherwise provided in this rule, must 
set forth specific facts showing that there is a genuine issue 
for trial. If he does not so respond, summary judgment, if 
appropriate, shall be entered against him.” 
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APPELLEES’ APPENDIX I 


STATUTES, RULES AND REGULATIONS INVOLVED 
Title 5 U.S.C. § 652(a) provides in pertinent part: 


(a) No person in the classified civil service of the 
United States shall be removed or suspended without 
pay therefrom except for such cause as will promote 
the efficiency of such service and for reasons given 
in writing. Any person whose removal or suspension 
without pay is sought shall (1) have notice of the 
same and of any charges preferred against him; (2) 
be furnished with a copy of such charges; (3) be al- 
lowed a reasonable time for filing a written answer 
to such charges, with affidavits; and (4) be furnished 
at the earliest practicable date with a written deci- 
sion on such answer. 


Rule 56(e), Fed. R. Civ. P. then provided: 


Supporting and opposing affidavits shall be made 
on personal knowledge, shall set forth such facts as 


would be admissible in evidence, and shall show af- 
firmatively that the affiant is competent to testify to 
the matters stated therein. Sworn or certified copies 
of all papers or parts thereof referred to in an affida- 
vit shall be attached thereto or served therewith. The 
court may permit affidavits to be supplemented or 
opposed by depositions, answers to interrogatories, or 
further affidavits. When a motion for summary 
judgment is made and supported as provided in this 
rule, an adverse party may not rest upon the mere 
allegations or denials of his pleading, but his re- 
sponse, by affidavits or as otherwise provided in this 
rule, must set forth specific facts showing that there 
is a genuine issue for trial. If he does not so respond, 
summary judgment, if appropriate, shall be entered 
against him. (Underlined portion added effective 
January 1, 1963). 


District Court Rule 9(h) provides: 


MOTIONS FOR SUMMARY JUDGEMENT. In addition 
to the points and authorities required by subpara- 
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graph (b) of this Rule there shall be served and filed 
with each motion for summary judgment pursuant 
to Rule 56 of the Federal Rules of Civil Procedure 
a statement of the material facts as to which the 
moving party contends there is no genuine issue. 

Any party opposing the motion, may, not later than 
three days prior to the hearing, serve and file a con- 
cise “statement of genuine issues” setting forth all 
material facts as to which it is contended there ex- 
ists a genuine issue necessary to be litigated. 

In determining any motion for summary judgment, 
the Court may assume that the facts as claimed by 
the moving party are admitted to exist without con- 
troversy except as and to the extent that such facts 
are asserted to be actually in good faith controverted 
in a statement filed in opposition to the motion. 


Title 5, C.F.R. $ 9.201 (January 11, 1961) provides: 


(a) Adverse action may not be taken against an 
employee except for such cause as will promote the 
efficiency of the service. 


(b) Adverse action may not be taken against an 
employee for political reasons, except as required by 
law. 

(c) Adverse action may not be based on discrimi- 
nation because of marital status, physical handicap, 
or race, color, religion, or national origin. 


Title 5, C-F.R. §9.301(a) (January 11, 1961) provides: 


On procedures. An employee entitled to the bene- 
fits of this Part may appeal in writing to the Com- 
mission on the grounds that the procedures required 
by § 9.202 have not been followed. 


APPELLEES’ APPENDIX I 
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June 26, 1961 
5253/120 


PERSONAL—OFFICIAL 


TO: Miss Laura Griffin 
Dietetic Service 
Veterans Administration Hospital 
East Orange, New Jersey 


SUBJECT: Proposed Removal 


1. In accordance with applicable VA and Civil Service 
regulations, you are hereby notified that it is proposed to 
effect your removal for cause based on the following 
charge: 


I. On June 20, 1961 you were asked to report to the 
Admitting Service for an examination requested 
by the Chief, Dietetic Service. You were advised 
that the purpose of the examination was to as- 
sist us in determining your difficulties in getting 
along with supervisors. Initially you were re- 
luctant and did not report to the Admitting Serv- 
ice as requested until a written memorandum had 
been issued to you. Subsequently, on June 23, 
1961, you were again asked to report to the P & N 
Service for completion of this examination. You 
refused stating that you had your own physician 
and did not need any other physicians. After 
several verbal attempts were made by a number 
of dietetic supervisors, you refused to report as 
scheduled, at 1:15 P.M. You were then asked, and 
failed to report to the Admitting Service at 1:30 
P.M. Another appointment was rescheduled for 
8:10 P.M. on June 28, 1961 supplemented with 
a written request by the Chief Dietition to which 
you failed to comply. Your misconduct is con- 
sidered deliberate refusal to carry out supervis- 
ors’ instructions known as insubordination. 
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2. You will be given until the close of business on July 
8, 1961, to reply to these charges personally and in writ- 
ing, if you desire. To substantiate your reply, you may 
submit such affidavits in support thereof as you wish. 


3. You will be given a hearing before a Hearing Commit- 
tee under the provisions of the VA hearing procedure, pro- 
vided you make written request by the close of business 
July 3, 1961. In this event, you should indicate your posi- 
tion with respect to the charge (whether you admit the 
charge in whole or in part, or deny the charge in whole or 
in part, or admit the charge but wish to present extenu- 
ating circumstances or request leniency). At the hearing, 
you may be represented by a person of your choice and 
may present evidence and witnesses who are willing to 
testify. The Personnel Office, will, upon your request, ad- 
vise you further regarding the selection of the hearing 
committee and the conduct of the hearing. 


4. On two previous separate occasions you were negligent 


in the performance of your duties. After the first occa- 
sion you were reprimanded (letter of February 24, 1960) 
and after the second you were suspended for 10 days (let- 
ter of June 27, 1960). This past record will be taken into 
account in determining proper disciplinary action, if the 
above charge is sustained. You may reply personally and 
in writing with respect to these previous infractions and 
penalties and you may submit supporting evidence, in- 
cluding affidavits. At the hearing on the current charges, 
if one is held, you may make a statement for the record 
expressing your views concerning the consideration to 
be given such past record in determining proper penalty 
action. However, such prior disciplinary actions may not 
be reopened for official review. 


5. The final decision to effect the action proposed has not 
been made. The Manager, who will make the final deci- 
sion, will give full and impartial consideration to your 
reply, if a reply is submitted, and to the facts developed 
at the hearing, if a hearing is held. 
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6. If it is the decision of the Manager that you be re- 
moved, your removal will be effective not less than 30 
days from the day after the date of receipt of this notice. 


7. You will be retained in an active duty status during 
the period of advance notice. 


REIZEL H. HORNEL 
Chief, Dietetic Service 
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VETERANS ADMINISTRATION 
HOSPITAL 
EAST ORANGE, NEW JERSEY 
July 6, 1961 


Your File Reference: 
In Reply Refer To: 5253-135 
PERSONAL-OFFICIAL 


TO: Miss Laura E. Griffin 
Dietetic Service 
VA Hospital 
East Orange, New Jersey 


SUBJ: Removal 


1. In connection with the letter of June 26, 1961, in which 
you were given advance notice of your proposed removal, 
a decision has been made to remove you for cause from 
employment in the Veterans Administration, effective 
on July 31, 1961, based on the following reason: 


Deliberate refusal to carry out repeated supervisory 
instructions to report for completion of an examina- 
tion by our physicians. The above charge, as stated 
in the notice of proposed removal, is sustained. 


2. In reaching this decision, careful consideration has been 
given to all the facts developed. Also prior disciplinary 
actions (a reprimand dated February 24, 1960 and a sus- 
pension dated June 26, 1960) cited in the advance notice 
were taken into consideration in reaching this decision. 


8. You have the right to appeal this action to the Civil 
Service Commission, Second Region, News Building, 220 
East 42nd Street, New York 17, New York, no later than 
ten (10) days after the effective date of this action, by 
establishing a prima facie case that the procedure pre- 
scribed by the Commission was not followed; or that the 
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action was effected for political reasons, except as may be 
required by law, or resulted from discrimination because 
of marital status or physical handicap. Also, you may 
appeal within ten (10) days after effective date of this 
action to the Administrator, through the Manager, on the 
basis of the record. A further explanation of your appeal 
rights may be obtained by consulting the VA Personnel 
Office, Room 1-177. 


/s/ M. Herbert Fineberg 
M. HERBERT FINEBERG, M. D. 
Manager 


2 ©. 8. covesnusnT raimtine ovrics: 1963 


BRIEF FOR APPELLANT 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,016 


LAURA BLLA GRIFFIN, Appellant, 
ve 


JOHN S. GLEASON, JR., individually and as 
Administrator, Veterans Administration, 
JOHN W. MACY, JR., individually and as 
Chairman, United States Civil Service 
Commission, ROBERT E. HAMPTON, individually 
and as Commissioner, United States Civil 
Service Commission, LUDWIG J. ANDOLSEX, 
individually and as Commissioner, United 
States Civil Service Commission, Appellees. 


Appeal from the United States District Court for 
the District of Columbia 


United States Court of Appeals Donald H. Dalton 
for the District of Columbia Circuit Attorney for Appellant 
Federal Bar Building 
FILED ocT5 1963 1815 H Street, N. W. 


Washington 6, D. C. 


Nathan A entoos 


QUESTIONS PRESENTED 


1. Was a gemiine issue as to a material fact raised by appellant's 


assertion that she did no* receive the notice of proposed removal, nor 


the decision to remove? 


2. Was appellant denied due process of law, the protection of 
the Lloyd-La Follette Act and Executive Order 9830 when she was 
removed from her position without her knowledge or consciousness of 


the notice of the proposed removal and also the decision to remove? 


3. Was the Veterans Administration on notice that appellant 
was suffering from a physical and mental +> which precluded 


adverse action against her? 
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IN TS 
UNITSD SIATSS COURT OF APPEALS 
FOR TNS OLSTRICT OF COLUMBIA CIRCUIT 


No. 18,016 


LAURA SLLA GRIFFIN, 
Appellant, 
ve 
JOEN S. GLEASON, JR., et al., 
Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


Jurisdictional Statement 


This is an appeal docketed July 25, 1963, under the provisions of 
Title 28, Section 1291, U. S. Code, from an Order of the United States 
District Court for the District of Columbia, entered June 5, 1963, 


granting summary judgment for defendants-appellees and denying summary 


judgment for plaintiff-appellant and dismissing the complaint. Notice 
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of Appeal was filed on June 18, 1963. 


Statement of the Case 
This is a Civil Service removal case. 
The appellant at the time of her separation on July 3l, 1961, from 
the Veterans Administration, held a permanent appointment as a Food 
Service Worker WA-7408 2/3, $1.80 per hour day, $1.98 per hour night, 


in the Veterans Administration Hospital, Zast Orange, New Jersey. She 


entered federal employment with the Veterans Administration on October 


7, 1957. (Complaint, J. A. 104) 

On or about June 20, 1961, appellant was requested to undergo a 
physical examination by the Chief Dietician of the Veterans Administration 
Hospital, East Orange, New Jersey. She took the examination at| the said 
Veterans Administration Hospital, and also ano*her examination by her 
private physician. | 

On July 31, 1961, appellant was removed from her said position 
Without notice and without cause. | 

On August 2, 1961, appellant's attorney, Harvey G. Stevenson, of 
Bast Orange, New Jersey, wrote Veterans Administration, requesting reasons 
for her removal. ! 

On August 3, 1961, George M. Rynick, Personnel Officer, veterans 
Administration, Bast Orange, New Jersey, wrote Mr. Stevenson and en- 
closed a letter of Proposed Removal, dated June 26, 1961, and a letter 
of Removal, dated July 6, 1961. Appellant for the first time discovered 
the contents of the above letters after August 3, 1961, in the office of 


her attorney. | 
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On august 5, 1961, the termination of her employment was adminis- 
tratively effective. 

Appellant appealed administratively to the Second United States 
Civil Service Region and her appeal was denied on September 4, 1961. 
She appealed to the Board of Appeais and Review, United States Civil 
Service Cormission and her appeal was denied on September 21, 1961. 


(Complaint J. A. 1H, Affidavit, J.A. 7-8) 
Proceedings Below 


After her action in the United States District Court for the 
District of New Jersey, Civil Action No. 870-61, was dismissed under 
Rule 41 (b) of the Federal Rules of Civil Procedure but without pre- 
judice, she filed Civil Action No. 3643-62 on November 20, 1962 in the 
United States District Court for the District of Columbia, seeking a 
declaratory and mandatory injunction, ordering the Administrator, 
Veterans Administration to reinstate appellant in her position as food 
service worker. (J. A. 1%) The Court below granted appellee's motion 


for swmary judgment and dismissed the complaint and denied appellant's 


motion for summary judgment. (J. A. 15-16) ‘This appeal followed. 
(J. A. 16) 


Statutes and Regulations Involved 


United States Constitution, Fifth Amendment. 

The Lloyd-La Follette Act, Act of August 24, 1912, as amended by Public 
Law 80-623, 5 USC 652. 

Rule 56{c), Federal Rules of Civil Procedure. 


+. 


Executive Order 9830, effective May 1, 1947, 12 F. R. 1259. | 
5 CFR 9. 201(c). 


POINTS RAISED ON APPEAL | 
| 


The motion for summary judgment should have been denied as 
| 


appellant raised genuine issues of material fact. 

Veterans Administration denied appellant due process of law in 
removing her from her position without her knowledge of the notice of 
proposed removal and also the decision of removal. ! 

The provisions of the Lloyd-La Follette Act are not complied with 
if the employee was not canscious of the notice of proposed renoval and 


the decision of removal from office. | 
| 


According to 5 CFR 9. 201(c), 26 F.%. 181, Jan.l1, 1961, action 


cannot be taken agains?® an employee Lecause of physical handicap. 
SUMMARY OF ARGUMENT 
| 


As there is a bonafide dispute of facts as to the receipt of the 
notice of removal and decision to remove, summary judgment will not lie. 

Appellant, Griffin, contends that she did not receive notice of 
removal nor the decision to remove. 


The Administrator, Veterans Administration, contends that the 


Appellant contends that her rights were violated under the Lloyd- 


notice and the decision was received by appellant. 


| 
La Follette Act, Executive Order 9830, and the due process clause of 
| 


the Fifth Amendment. | 
Appellant who is colored, further contends that she did not 
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understand the meanings of the notice, and decision to remove, and was 
not aware or conscious of the notice and decision. And therefore a 


vbonafide dispute of facts precludes summary judgment for appellees. 


ARGENT 


I. Saurmary Judgment Should Not Be Granted there There Is a 
Bonafide Dispute of Facts as to Genuine Issues. 


Carefully and with great caution should the summary judgment rule 
be invoked. Strongly and emphatically, the appellant controverts the 
facts of apoellees that she received notice and the decision of removal 
from her job as food service worker in the Veterans Administration 
Fospital. 

Bppellant states in her affidavit that she did not receive the 


letter of proposed removal and decision until after her removal on July 


31, 1963. (J. 4. 7-8) Her position is further strengthened by her 


answers to interrogatories, (J. 4. 9, 10, 11) in which she denies 
receiving the notice and also the decision. She also states that she 
took the physical examination as requested by the Veterans Administration, 
(J. 4. 2, 9, 10, 11) and did not refuse to undergo the neuropsychiatric 
portion of the medical examination. (J. A. 10, 12) 

On a motion for summary judgment the Court cannot try issues of 
fact. It can only determine whether there are issues to be tried. 
Miller v. Miller, 7&4 spp. D.C. 216, 122 F.2d 209. ‘The summary judg- 
ment procedure is not a substitute for a trial of disputed issues of 
fact. Hoffman v. Babbitt Bros. Trading Co., 203 F.2d 6%. 

Absence of zgemuine issue as to any material fact is not established 


simply because cross-motions for summary judgment have been filed, each 


abe 


| 

| 
alleging absence of factual issue. Georgia S. & F. Ry. v. . S. 

| 


Cas. Co., 177 F. Supp., 751, affirmed 272 F. 2d 712. 


In Minnesota Mining and Mfg. Co. v- United States Rubber Co., 
| 
279 F. 2d 409, the Court said: 
"It is of course imperative that the procedure be not 
availed of as a device to prevent a full examination | 
of the underlying contested facts, far such an attempt 
not only deprives the opposin; party of his rizhts but 
usually results in prolonging rather than shortening; | 
the litization." | 


There is a bonafide dispute of facts, and summary judgment should 
not be granted. | 

Dewey _v. Clark, 8% U.S. App. D.C. 137, 180 F. 2d 766, clearly 
states that factual issues are not to be resolved by summary judpeerit 
and "once it is determined that there is such an issue, summary judgment 


may not be granted." (180 F. 2a 765, 772)- 


In Paroczay v. Hodges, 111 U.S. App. D.C.362,297 F.2d 439, Judge 


Fahy stated: 


"... we conclude that the papers before the Court created 
a genuine issue of material fact as to the voluntariness 
of the resignation amd that this precluded summary judg- 
ment. Rule 56(c), Fed. R. Civ. P. Sartor v. Arkansas 
+, 321 U.S. 620, Evers v. Buxbaum 102 


National Gas Corp. 
U.S. App. D.C. 334, 335, 253, F. 2d 356, 357." 
See Ingalls v. Zuckert, 114 U.S. App. D.C. - 309 F. 2d 653, 


Dewey v- Clark, 86 U.S. App. D.C. 137, 180 F. 2d 766, and cases cited 
therein; also Vale v. Bonnett, 191 F. 2d 334. 
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It. As Appellant Was Suffering From a Nental Handicap, Veterans 
Administration Was Precluded From Taking Adverse Action 


Against Her. 


5 CFR 9.201 states: 


®{c) Adverse action may not be based on discrimination 
because of marital status, physical handicap, or race, 
color, religion, or national origin." 


The appellant, an ignorant colored woman, employed as a food 
service worker in 2 hospital, had no comprehersion of the oral or written 
notice of removal. She was psychologically and linguistically in another 
world. She was suffering from a mental handicap. 

The affidavits of Veterans Administration witnesses clearly reveal 
that appellant had no kmowledge of the notice of remval. 

Fabian G. Parish in his affidavit, (J. A. 12-13) stated in part: 


"Qn the same day, June 26, 1961, I took the letter to 
Hiss Griffin, who was working in the kitchen of the 
hospital at that time, and I asked her to go to my 
office and she refused to do so. I then informed lMiss 
iffin that T had a letter for her from Mrs. Horel, and 
I attempted to read the contents of the letter to her. 
&s soon as I started to read the letter she became 
emotionally disturbed and would not permit me to contime 
th the reading of it. She asked me for the letter and 
immediately ripped it up without reading it." (J.A. 13) 


The affidavit (J. A. 13, 14, 15) of Bernard V. Ritzert of the 
Veterans Administration reveals that appellant had no comprehension of 
notice of removal from her position. The affidavit states in part: 


®,.. I informed her that the contents of the letter of 
proposed removal, dated June 26, 1961, contained the 
reasons of proposed removal, namely, her repeated 
refusal to comply with the hospital's request that she 
undergo a complete medical and mental examination. At 
this point in the conversation the plaintiff became 
agitated and stated that nobody was going to remove her 
and that she doesn't want to receive any letters, that. 
the difficulties were caused by everybody else, not her, 
and that “a 'wants to be left alone to do her work.'" 
(J. A. 14 
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"On July 6, 1961, at my office, --. I briefly restated 
my previous conversation with her on June 28, 1961. I 
then advised her that a decision had been made by tne 
hospital to remove her and that. her last day of duty would 
be July 31, 1961. I proffered the letter of Final Notice 
of Removal to her, which she refused to accept, and!/she 
stated that she would not need any letter. She stated 
further that if her name was not on the work schedule after 
July 31, 1961, she would not report for work. After con- 
siderable difficulty to calm her, (underlining supplied) 
She was informed that neither her acceptance nor non- 
acceptance of the letter would affect her removal on July 
31, 1961, but that the letter dated July 6, 1961 was 
important to her and that she should familiarize herself 
with its contents. She refused to permit me to explain 
fully the contents of the letter of final notice, dated 
July 6, 1961, and walked out of my office talking loudly 
and incoherently." (J. A. 14-15) 

| 


Appellant answers Fabian G. Parish's version of the incident as 
follows: | 


™r. Parish did show me a piece of paper which he did not 
hand to me. He said, ‘This is what you get for telling 
Mr. Stevens (Harry J. Stevens, Inc., Bast Orange, New 
Jersey) the real estate man for telling the people up- 
stairs in your house to move.' He did not tell me what 
was in the paper. I thought it was a letter which someone 
had given to him or written to hin. 


"T did not know that the paper had anything to do with the 
hospital. 


nT wondered at the time how he knew that I was trying to 
remove my tenants from the second floor. | 


"T am colored, my tenants are colored, and Nr. Parish was 


colored. I assumed that somehow my tenants had "got to! 
Mr. Parish to try and influence me." (J. A. 11) © 


| 
There is not the slightest doubt that appellant failed to comprehend 
what the government procedure of notice of proposed removal and decision 
| 
to remove meant to her. In her mind, there was a connection of the 


removal procedure with her altercation with her tenants. She was living 


in a black world, a negro ghetto, as described by author James Baldwin, 
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of Nobody Xnows My Name, Dell Publishing Company, 1961. 


®xejther the Southerner nor the Northerner is able to 
ook on the Negro simply as a man. It seems indispensable 
to the national self-esteem that the Negro be considered 
either as a Kind of ward, ... or as a victim." James 


Te Ne Knows My Name, Dell Publishing Company, 
1962, 2B. ee 


Baldwin points out the limitations of negro education. 


®The level of Negro education, obviously, is even lower 

than the general level. The general level is low because, 

as I have said, Americans have so little respect for 

gemuine intellectual effort. ‘the Negro level is low 

Because the education of Negroes occurs in, and is de- 

Signed to perpetuate, a segregated society. ‘This, in the 
first place, am? no matter how mch money the South 

beasts of spending on Negro schools, is utterly demoralizing." 
p- 9. 


Sanford J. Fox, Associate Professor of Law, Boston College of Law, 


working under a Ford Foundation Law Faculty Fellowship, wrote an excellent 


article on Physical Disorder, Consciousness, and Criminal Liabili 
63 Columbia Law Review, 645-666. 
Clearly, appellant wes unconscious and not aware of what was going 


on around her, as the affidavits of the agency witnesses reveal. 
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Professor Fox, ibid, states at page 657: | 


"In People v. Hardy’ the California Supreme Court per- 
mitted a defendant to invoke section 26(5), which exempts 
unconscious action from liability, notwithstanding that 
his defense was based on a purely emotional trauma. This 
decision seems to follow from the acceptance by California 
courts of 'consciousnees' as the Opposite of the psycho- 
analytical concept of unconscious. A frequently cited 
characteristic emotional disorder is the control of con- 
duct by unconscious (rather than conscious) thought pro- 
cesses.99 The decision in Hardy is paradoxical in that 
it finds the accused be of sound mind when his behavior 
is controlled by unconscious thought process - a major 
symptom of mental disturbance." 


Obviously the Veterans Administration had notice and was aware 
of the unconsciousness of appellant when she received the estiee of 
removal. The agency had a duty to investigate her physical and mental 
condition before charges were filed. This was not done. Appellant 
needed medical attention, which was clearly apparent. Under the facts 
of the case, adverse action could not be taken under 5 CFR 9, 201(e). 


87. 33 Cal. 2d 52, 198 P. 24 865 (1948) 

88. In People v. Martin, 87 Cal. App. 2d. 581, 587-88, 197 P. 24 382 
(Dist. Ct. App. 1948), the Court approved the trial court's charge 
that "if it (the jury) found that at the time 'the conscious mind 
of the defendant had ceased to operate and that his actions were 
solely controlled by his subconscious or subjective mind... then 
you will find that the defendant ... did not commit a crime even 
though such an act would constitute a crime if it had been con- 
mitted by the defendant when he was conscious.'" This, of course, 
confuses the lack of awareness or perception with the mentation con- 
cerning forgotten matter, meant by Freud's Unberwust. See Cobb, 


Foundations of Neuropsychiatry, 119 (6th ed. 1958) - ! 

| 
See Freud, A General Introduction to Psychoanalysis, 284-06 
(Permabook, Ed. 19 


Appellant should not be denied her day in court only because she 
did not understand the language of legalistic and restricted words of an 
administrative agency totally unfamiliar to her. 
Iti. Appellant ‘fas Denied Due Process of Law, the Protection of 
the Lloyd-La Follette Act and Executive Order 9830 By 
Removing Eer From Her Position. 
The Lloyd-La Follette Act states in part: 
®That act provides that no person in the Classified Service 
shail be removed therefrom except for such cause as will 
promote the efficiency of the service and after a pre- 
seribed procedure has been followed." 
Sppellant contends that the prescribed procedure mst be an in- 
telligible procedure to the employee. If the procedure is not understood 
nor comprehended, it is not a prescribed procedure. 


The cause mst be such that will promote efficiency of the service. 


Again looking at Executive Order 9830, effective May 1, 1947, 12 


F. R. 1259, it states in part: 
"The Commission shall prescribe procedures to be followed 
by agencies in connection with removals, demotions, and 
suspensions in the competitive service which will insure 
equitable and uniform treatment." 
4n agency official in removing appellant with her limited knowledge 
of the procedure is not acting in an equitable manner. His action is 
arbitrary, capricious, illegal and violates the standards of fairness. 
In our enlightened age today, the colored employee should be given 
every opportunity of a white employee, who understands the language and 
meaning of agency words in the Lloyd-La Follette Act. In re: Standard 


Gas and Electric Co., 151 F.2d 326, 331 (3rd Cir. 1945), Judge Leahy said: 
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"It can be set out as a well established rule of | 
administrative law that the action of an administrative 
body in determining the particular remedial measures 

demanded in an individual case is not to be overturned 
by court action unless the administrative body has Lost 
Sight of the law." 


Appellant contends that the Civil Service Commission aa lost sight 
of the law in contending that notice was given her. | 

Appellant further contends that under E. C0. 9830, she aid not 
receive uniform and equitable treatment. This was a violation of her 
rights under the due process clause of the Fifth Amendment to the United 
States Constitution. | 

No particular form of procedure is required to constitute "due 
process of law" in an administrative hearing, but its requirenents mst 


be measured in the light and purpose of such hearings. National Labor 


Relations Board v. Prettyman, CCA, 1941, 117 F. 2d 786. | 
Question of what is arbitrary action on the part of administrative 
| 


officials, at a hearing on denial of due process, depends upori circum- 
stances. Shactman v. Dulles, 225 F. 2d 938, 96 U. S. App. D.C. 287. 
| 
The circumstances surrounding the removal support the view we take. 


| 
CONCLUSION | 
The decision below should be reversed and a mandate issued to the 
District Court, directing entry of an order, restoring appellant to her 
poe.tion from which she was unlawfully removed, with all rights and 


privileges that she is entitled. 


Respectfully submitted, 


Donald 4. Dalton 
Attorney for Appellant 
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Filed April 18, 19637 


PLAINTIFF'S STATSMENT OF MATERIAL 
FAactS AS TO NSICH THERES IS NO 


Plaintiff contends there is no gemine issue of material fact to 
the followins: 

i. Plaintiff, a Food Service worker, WA-7408 - 2/1, $1.26 per 
hour day, $1.39 per hour night, commenced to work in the Veterans 
Administration Hospital, Bast Orange, New Jersey, on October 7, 1957, 
until an illegal removal on July 31, 1961, when she had attained con- 
petitive Civil Service status. 

2. On or about june 20, 1961, she was requested to undergo a 
Physical examination by the Chief Dietician of the Veterans Hospital, 
Bast Orange, Hew Jersey. 

3- Plaintiff took a physical examination. 

4. On July 31, 1961, she was removed from her position. 

5- On #ugust 2, 1961, her then attorney, Harvey G. Stevenson, 
wrote Veterans Administration requesting reasons for plaintiff's removal. 

6. On August 3, 1961, Gearge H. Rynick, Personnel Officer, 
Veterans Administration Hospital, Zast Orange, New Jersey, wrote the said 
Harvey G. Stevenson and enclosed a letter of proposed removal, dated 
dune 26, 1961, and a letter of removal, dated July 6, i961. 

7- On August 5, 1961, the termination of her employment was 
administratively effective. 

8. On September 4, 1961, her appeal to the Second U. S. Civil 


Service Region was denied. 


9. On September 21, 1961, her appeal was denied by the Board 
| 


of Appeals and Review. 


10. On October 18, 1961, plaintiff filed Civil Action Nos 870-61 


in the U. S. District for the District of New Jersey, seeking judicial 
review of her removal. On April 26, 1961, this action was di smissed 
without prejudice. 


ll. On November 20, 1962, the present action was filed. | 
| 
| 


Donald H. Dalton | 


Attorney for plaintiff 
| 
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IN THE 
UNITES STATES COURT OF APPEALS 
FOR THS DISTRICT OF COLUMBIA CIRCULT 


No. 18,016 


LAURA ELLA GRIFFIN, Appellant, 


Vv. 


JOHK S. GLRASON, JR., et al., Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


ARGUIENT 
I. THE APPELLEES ARZ PLACING AN UNREASONABLE CONSTRUCTION ON 


THE LLOYD-LA FOLLETTS ACT, THE ADMINISTRATIVE PROCEDURE ACT 
AND CIVIL SERVICE REGULATIONS SO AS TO DENY APPELLANT DUE 


PROCESS OF LAW ONDER THE FIFTH AMENDMENT 


The argument of appellees bring to mind the words of Hamlet: 


"For Hecuba! 
What's Hecuba to him, or he to Hecuba." 


Appellees contend that the case raises only one issue and 
that is procedural due process, and that there is full compliance 
and the administrative record is unassailable. Appellees rely on 


their principal cases of Hofflund v. Seaton, 105 J.S. App. D.C. 


oe 


171, 265 F.2d 363 (1961); Levine v. Farley, 70 U.S. App. D.C. 


381, 107 F.2d 186 (1939); Minkoff v. Payne, 93 U.S. App. D.G. 
| 


123, 210 F.2d 689 (1953); Ping v. Kennedy, 111 U.S. App. D.d. 
106, 294 F.2d 735 (1961); Wagner v. Higley, 98 U.S. App. Dd. 
291, 235 F. 2d 518 (1956); United States v. Morgan, 313 U.S. 
409 (1941); United States v. Carlos Bianchi and Co., 373 U.S. 


709, (1963). | 
Appellant, clearly, raises the issue of denial of substantive 


| 
due process. Appellees'cases are not in point. Appellant con- 

| 
tends that the action was arbitrary, capricious and illegal. 


Racial Discrimination and the Federal Law: Louis Lasky in 
Problem in Nullification, 63 Columbia Law Review No. 7, 1363, 

| 

1165 (1963), illuminates and re-examines the Constitutional | 


question raised. 
"Its conception of the broad objectives of con- | 
stitutional provisions such as the due process clauses, 
the equal protection clause, and the commerce clause has 
remained remarkably stable over the years. But the rules: 
whereby those objectives are brought to bear upon 
particular fact situations are always subject to re- 
examination in the light of (a) changed social conditions,” 


? | 
E.g. the broadening of the reach of the commerce clause that 
began in 1937 when the Court - after some delay - took cognizance 
of the great and growing interdependence of our national econony 
and the resulting need for a larger degree of centralized | 
regulation. NLRB v- Jones & Laughlin Steel Corp., 301 U.S. 1 | 
(1937); Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381' 


(1940); United States v. Darby, 312 U.S. 100 (1941); Wickard 


v. Filburn, 317 U.S. 111 (1942). 


<3 


(b) deeper insights into the existence and nature of 
the public interests that the constitutional provisions 
are designed to serve,” and (c) better understanding of 
the operation, in actual practice, of rules previously 
announced. ? 


Appellant, an ignorant backwoOds country woman, asks the 
Court to view her case in the light of actual facts as pertain 
to her and not "paint pictures in the mind" as to interpretation 
of administrative verbalism, which she did not comprehend. 
Appellant asks the Court to view the facts within the "broad 
objectives" of constitutional due process. 

The construction placed by appellees on the Lloyd-La Follette 
Act, 5 U.S.C. 652 (a), Civil Service Regulation, 5 C.F.R. Section 
9, 301, and 9.201, Section 10 (e) of the Administrative Procedure 
Act, 5 U.S.C., Section 1009 (e) is unreasonable. Justice 
Harlan of the Supreme Court in Plessy v. Ferguson, 163 U.S. 

537, 558-559, stated: 


8 

See, e.g., United States v- Carolene Prods. Co., 304 U.S. 

144, 152 n.4& (1 recogmizing the necessity and propriety 

of judicial intervention to preserve the corrective political 
processes); MASON, HARLAN FISKE STONE: PILLAR OF THE LAW 

470, 491, 512-17, ‘626, 527, 531, 534-35, 600 The (1956); 

MASON, THE SUPREME COURT, PALLADIUM OF FREEDOM 151-52, 155-56, 
160, 163, 165-67, 171, 173 (1962); Lusky, Minority Rights 

and the Public Interest, 52 YALE L.J. 1, 20-21, 26, 33-34 (1942). 


9 

E.g-, Brown v- Board of Zduc., 347 U.S. 483 (1954), the 1954 
school segregation decision, which did little more than recognize 
that "separate but equal" - initially plausible as an aveme to 
substantial equality - had proved itself, over a period of more 
than half a century, to be a contradiction in terms. 


alps | 

| 

"The answer given at the argument to these questions 
was that regulations of the kind they suggest would be 
unreasonable, and could not therefore stand before the | 
law. Is it meant that the determination of questions — 
of legislative power depends upon the inquiry whether | 
the statute whose validity is questioned is, in the judg- 
ment of the courts, a reasonable one, taking all cir- | 

cumstances into consideration? A statute may be unreason- 

able merely because sound public policy forebade its 
enactment.... 4 statute may be valid and yet upon zrounds 

of public policy may well be characterized as unreasc nable 
«+e- Statutes mst always have a reasonable construction 


"The white race deems itself to be the dominant 
race in this country, and so it is, in prestige, in 
achievements, in education, in wealth, and in power. | 
So, I doubt not that it will contime to be for all time, 
if it remains true to its great heritage and holds fast | 
to the principles of constitutional liberty." 


The Civil Service Commission favors retaining employees with 
mental problems. In February, 1963, a pamphlet, "Employment | of 
the Mentally Restored in Federal Service" was issued, which 


stated in part: 


"when President Kennedy struck the word 'physically! 
from the official name of the President's Committee on | 
Employment of the [Physically] handicapped, he said: 


"ve want to emphasize the great importance of 
hiring people who may have suffered some degree of 
difficulty mentally. These people deserve our whole- 
hearted support and cooperation in making it possible 
for them to live useful and fruitful lives." 


II. APPELLANT RAISED GENUINE ISSUSS OF MATERIAL FACT UNDER 
D CT_OOURT 2U h). 


Appellees, in good faith, contend that appellant did not | 
oppose their Statement of Material Facts as to Which There Was 
No Genuine Issue Pursuant to Rule 9 (h); however, on the other 
hand, they in turn failed to oppose Appellant's Notion For | 


Summary Judgment and failed to file a Statement of Senuine Issues! 


Arguendo appellant's motion below should have been g-anted by 


default. Furthermore, this issue was not presented to the 


Court below by appellees, as it was raised for the first tine 
in this Court. | 

Clearly, appellant, has raised in the Court below timely 
constitutional questions and has opposed appellees’ Motion for 


Summary Judgment. It is submitted that substance and not f 


affirmatively protects lezal rights. 


CONCLUSION 
Appellant should be restored to her position as food mervies 
worker. 
Respectfully submitted, 


Donald H. Dalton 
Attorney for Appellant 


